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United States Court of Appeals for the 

District of Columbia ! 

a In the District Court of the United States for j 

the District of Columbia ! 

No. 63667 In Equity j 

Betty Sue Rosenberger, a minor, by her next friend, 'Eve¬ 
lyn R. Johnson, formerly Evelyn R. Rosenberger, 
Plaintiff , 

-vs- 

Raymond J. Rosenberger, Defendant . 

United States of America, 

* i . 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers Were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Bill of Complaint 

Filed Feb 12 1937 

In the United States District Court for the 
District of Columbia 

! 

No. 63667 In Equity 

Betty Sue Rosenberger, a minor, by her next friend, Eve¬ 
lyn R. Johnson, formerly Evelyn R. Rosenberger, 
Asheville, North Carolina, Plaintiff , 

-vs- | 

Raymond J. Rosenberger, Room 813 Potomac Park Apt. 
Bldg., Washington, D. C., Defendant. 

To the Honorable, the Justices of the United States Dis¬ 
trict Court for the District of Columbia:— 

1. Your complainant respectfully shows to the Coui^t by 
her mother, Evelyn R. Johnson, as next friend, that slke is 
the minor child of said Evelyn R. Johnson, formerly Eyelyn 
R. Rosenberger, and Raymond J. Rosenberger, the d6fen- 


i 
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RAYMOND J. ROSEXBERGER VS. BETTY S. ROSENBERGER. 


dant, aged 5 years, and that her legal domicile has always 
been in the City of Montreat, State of North Carolina, 
where she and her mother now reside, except for a tempo¬ 
rary absence on a visit to her mother’s sister at Caldwell, 
New Jersey; and also a temporary residence in Asheville, 
North Carolina. 

2. That on the 20th of February, 1934, the defendant, 
after due hearing in the Superior Court of Buncombe 
County, State of North Carolina, was ordered to pay board 
and maintenance of your complainant, Betty Sue Rosen- 
berger, his daughter, in the sum of Six and 25/100 Dollars 
($6.25) per week, and has so paid under said order since the 

date thereof, to wit: the 20th of February, 1934, a 
2 certified copy of said order for the information of the 
Court is hereto attached, showing that at the time 
that said order was passed said defendant was earning only 
the sum of One Hundred and Twenty Dollars ($120.00) per 
month. 

i 

3. Your complainant’s expenses and necessaries have 
constantly increased since the passing of said order in 1934 
and has been an unusual burden upon your complainant’s 
mother and her next friend, said expenses amounting to an 
average of more than Seventy-five Dollars ($75.00) per 
month, as shown by the following estimated items, based 
upon actual expenses incurred during the year 1936: 


Board and room—per month $40.00 

Drugs ” ” 5.00 

Physician ” ” 5.00 

Incidentals, school, church al¬ 
lowance and amusement 5.00 

Clothing ” 20.00 


Total $75.00 

The following are estimated additional items of necessary 
expense for the year beginning January 1st, 1937: 

Dancing—per month $10.00 

Music ” ” 10.00 

Piano rental per month 2.00 

School ” ” 20.00 


$42.00 
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RAYMOND J. ROSENBERGER VS. BETTY S. ROSENBERGERl 

4. Your complainant further shows that since the parsing 
of said order by the Superior Court of Buncombe County, 
North Carolina, that defendant’s income has been largely 
increased and is now, as your complainant is advised and 

believes, Six Hundred Dollars ($600.00) per month 

3 or more, and your complainant says that it is his 
duty, under the order of this Court and within the 

discretion of this Court, to pay an increased sum in view of 
the inadequate sum of Six and 25/100 Dollars ($6.25) per 
week heretofore paid. 

5. Your complainant further shows that the defendant is 
now a resident of the District of Columbia and holds a re¬ 
sponsible position as a civil engineer in the Department of 
the Interior, or some other Government Department, ^nd is 
amenable to the jurisdiction of this Court. 

WHEREFORE, plaintiff prays: j 

(1) That a rule of this Court issue against the defendant 
commanding him to show cause why he should not tje re¬ 
quired to make adequate provision for your complaihant’s 
support and education as set out herein. 

(2) For any other and further relief as to the Court may 
seem just and proper. 

BETTY SUE ROSENBERGER 
By EVELYN R, JOHNSON | 

Her Next Friend 
Complainant. 

R H McNEILL | 

Attorney for Complainant 

District of Columbia, ss : 

Personally appeared before me Evelyn R. Johnson^ who 
being first duly sworn, deposes and says: that she has read 
the foregoing Bill of Complaint subscribed by her as the 
next friend of Betty Sue Rosenberger, and that the facts 
therein stated of her own knowledge are true and those 
stated on information and belief she believes to be tru£. 

EVELYN R. JOHNSON j 

4 Subscribed and sworn to before me this 9th c|ay of 

February, A. D., 1937. I 

ETHEL E. GASS 
Notary Public , D. C. 


(Seal) 
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In the Superior Court. 

February-Civil Term 

State of North Carolina 
County of Buncombe 

Order 

Betty Sue Rosenberger by her next friend, Evelyn Rosen- 

berger, Plaintiff, 

-vs- 

Raymond J. Rosenberger, Defendant. 

This cause coming on to be beard before the undersigned 
Judge of the Superior Court of Buncombe County, and 
being heard upon affidavits and verbal testimony of plain¬ 
tiff and defendant, and the Court being of the opinion that 
the defendant is able to pay to his minor daughter for her 
maintenance and support, a reasonable sum out of his pres¬ 
ent earnings which are approximately One Hundred 
Twenty ($120.00) Dollars per month; 

It is, THEREFORE, ORDERED, ADJUDGED AND 
DECREED, that the defendant be and is hereby required 
out of his income and earnings hereinabove set forth to pay 
into the office of the Clerk of the Superior Court for the use 
and benefit of his minor daughter, Betty Sue Rosenberger, 
the sum of Six Dollars 25/100 ($6.25) per week, said pay¬ 
ments to commence on the 17th day of February, 1934, and 
to continue until the further orders of this Court. 

5 That the defendant pay to the Clerk of the Supe¬ 
rior Court the sum of Twenty-five ($25.00) Dollars 

for the benefit of W. A. Sullivan, Attorney for the Plaintiff, 
the said sum to be paid in weekly payment of Three ($3.00) 
Dollars, each, commencing on the 17th day of February, 
1934, and continuing each and every week thereafter until 
the said sum has been paid in full. 

This cause is retained for further orders. 

This the 20th day of February, 1934. 

MICHAEL SCHENCK 
Judge Presiding 
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RAYMOND J. ROSENBERGER VS. BETTY S. ROSENBERGER^ 

In the Superior Court 

i 

State of North Carolina 
County of Buncombe 

I, J. E. Swain, Clerk of the Superior Court of Buncombe 
Countv, North Carolina, do hereby certify that the fore- 
g-oing is a true and perfect copy of the Order in the case of 
Betty Sue Rosenberger by her next friend, Evelyn Rbsen- 
berger, Plaintiff, -vs- Raymond J. Rosenberger, Defendant, 
as the same appears on File and as recorded in Judgfnent 
Docket 85 at page 137, in my said office. 

Witness my hand and official seal, this the 3rd day of 
February, 1937. I 

J. E. SWAIN | 

(Seal) Clerk, Superior Court — Bun¬ 

combe County, North Carolina. 

State of North Carolina, 

County of Buncombe. 

I 

I, J. W. Pless, Jr., Judge of the Superior Court of North 
Carolina, within and for the Eighteenth Judicial Dis- 
6 trict thereof, resident of the County of McDowell 
now by law presiding over and holding the courts of 
this the Nineteenth Judicial District, herebv certify that J. 
E. Swain whose genuine signature is affixed to the annexed 
certificate of attestation, is the Clerk of the Superior Court 
in and for said Buncombe County, N. C., and the proper cer¬ 
tifying officer of said Court, and that said certificate! an( ^ 
attestation are in due form and entitled to full faith j and 
credit. 

In Witness Whereof, I have hereunto set my hand this 
3rd day of February A. D. 1937 

J. WILL PLESS Jr. 

Judge of the Superior Court of 
North Carolina, within and for 
the Eighteenth Judicial Dis¬ 
trict now presiding in this the 
Nineteenth Judicial District. 
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State of North Carolina, 

County of Buncombe . 

I, J. E. Swain, Clerk of the Superior Court, in and for 
the County and State aforesaid, do hereby certify that J. W. 
Pless, Jr. whose genuine signature appears to the foregoing 
certificate, was, at the time of signing the same, Judge of 
the Superior Court of North Carolina, within and for the 
Eighteenth Judicial District thereof, duly commissioned 
and qualified; and that full faith and credit are, and of right 
ought to be, given to all of his acts as such in all courts of 
record and elsewhere. 

IN TESTIMONY WHEREOF, I have hereunto set my 
hand and caused the seal of said Court to be affixed, at 
Asheville, N. C., this the 3rd dav of Februarv A. D. 1937. 

J. E. SWAIN 

(Seal) Clerk Superior Court. 

7 Rule to Show Cause 

Filed Feb 12 1937 

********** 

This cause coming on to be heard upon the Bill of Com¬ 
plaint herein filed, it is, by the Court, this 12th day of Feb¬ 
ruary, 1937, 

ORDERED, that the defendant show cause on or before 
the 25th dav of Februarv, 1937, whv he should not be re- 
quired to pay a reasonable sum to the plaintiff for her sup¬ 
port as his minor child. 

Provided a copy of this Order is served on the defendant 
on or before the 18th day of February, 1937. 

1 JESSE C. ADKINS 

Justice. 

Marshal’s Return 

Served a copy of the within above rule on within named 
defendant Raymond J Rosenberger Personally Feb 13 1937 
John B. Colpoys, U. S. Marshal in and for the Dist. of 
Columbia bv Maurice Senes Duputy U. S. Marshal. 0. 
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Motion to Dismiss and Quash Rule 
Filed Feb 18 1937 


* 


# 


* 


* 


* 


* 


Comes now the defendant herein, Raymond J. Eosen- 
berger, and respectfully moves the Court to dismiss tile bill 
of complaint and discharge the rule to show cause issued, 
and for cause says as follows: 

8 1. It affirmatively appears from the bill of com¬ 

plaint that this Court has no jurisdiction of thq sub¬ 
ject matter. 

2. It affirmatively appears that the matter of the defen¬ 
dant’s obligation to support his child is the subject matter 
of certain litigation of the Superior Court of Buncjombe 
County, State of North Carolina, and that the parties and 
the subject matter are still under the jurisdiction olf the 
said Court and that that Court has retained jurisdiction 
for all further orders. 

3. That it appears from the bill of complaint that the 
defendant has to date hereof complied with the orders of 
the said Court and has never refused nor neglected to| sup¬ 
port his child, and the said Evelyn R. Johnson, the mother 
of defendant’s child, has to date hereof received the benefit 
of such payments under the supervision of the said Su¬ 
perior Court of Buncombe County. 

4. The suit is improperly instituted by the plaintiff and 
her mother. 

5. The rule to show cause should be discharged because it 
was improvidently issued, in that it attempts to dispose of 
the merits of the bill of complaint without a hearing and the 
taking of testimony. 

6. For other grounds expected to be urged at the trial 
hereof. 

GODFREY L. MUNTER 
Attorney for Defendants 

Points and Authorities 

It is respectfully submitted that the bill of complaint 
states no cause of action because it appears that none of 
the plaintiffs are residents of the District of Columbiaj and 
that the whole subject matter is now being litigated 
9 in the Superior Court of Buncombe County, State of 
North Carolina. That Court has made an order for 
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the support of the child and the defendant has faithfully 
complied with such order to date hereof, the last payment 
having been sent on January 30, 1937. This defendant is 
still before the said Superior Court of Buncombe County 
and there is no reason why the plaintiff can not address her¬ 
self to that Court. (See Burrows vs. Burrows, 64 App. D. 
C. 392) 

Furthermore, this Court cannot pass upon the merits of 
this case on a rule to show cause. An action on this rule 
would amount to a final hearing on the merits of the alleged 
cause of action. (See Gurney vs. Dutch Baker Boy, Eq. No. 
62,242.) 

This suit is just another effort to drag a responsible Fed¬ 
eral employee through the local Courts by a former wife 
and, as is apparent from her name, she has now remarried. 
The bill should be dismissed. 

GODFREY L. HUNTER 

R. H. McNEILL, Esquire, 

Heurich Building, 

Washington, D. C. 

Dear Sir: 

Please take notice that we will be prepared to present the 
aforegoing motion to the Motions Justice at the same time 
that the rule to show cause issued by you is returnable. 

GODFREY L. HUNTER. 

i 

Service of copy of above acknowledged Feb. 18/37. 

R, H. McNEILL 
By E. THOMAS 

Attorney for Plaintiff. 


10 Order Overriding Motion to Dismiss Bill and 

Quash Rule. 

Filed Apr 15 1937 

-##**#*#*** 

Upon consideration of the motion filed herein by the 
defendant, and the argument of counsel for respective 
parties in open Court, it is by the Court this 15th day of 
April, 1937, 
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ADJUDGED, ORDERED and DECREED, Thai the 
said motion to dismiss the bill and quash the rule to jshow 
cause be and the same is hereby overruled, with leave to the 
defendant to file an answer to the rule. 

By the Court: j 

F. DICKINSON LETTS | 

Justice 

j 

Exception noted in open court 

GODFREY L. MUNTER j 
By C. J. BAILEY 


Order Granting Special Appeal 

Filed May 19 1937 | 

United States Court of Appeals for the District of Colombia 
No. 2754 Original. April Term, i937. 

Equity No. 64,667. j 

Raymond J. Rosenberger, Petitioner, 

vs. 

Betty Sue Rosenberger. 

On consideration of the petition for allowance of a special 
appeal in the above entitled cause from the order o i the 
District Court of the United States for the District 
11 of Columbia entered therein on 15th day of April, 
1937, by Mr. Justice F. Dickinson Letts, j 

It is ordered by the Court that the petition be and lit is 
hereby granted and a special appeal allowed as prayed. I 

per Mr. CHIEF JUSTICE MARTIN 
May 10, 1937. 


A true Copy, 
Test: 

(Seal) 


MONCURE BURKE j 

Clerk, of the United States 
Court of Appeals fof the 
District of Columbia . 

By C. NEWELL ATKINSOjNT 
Deputy Clerk . 
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Assignment of Errors 
Filed May 19 1937 

********** 

Comes now Raymond J. Rosenberger, the appellant 
herein, and assigns the following errors: 

1. The Court erred in overruling and denying appellant’s 
motion to dismiss the bill of complaint and quash the rule to 
show cause. 

2. The Court erred in passing the order of April 15, 1937. 

3. The Court erred in taking jurisdiction of the subject 
matter and in requiring the defendant to answer the bill of 
complaint. 

4. The Court erred in not dismissing the bill of complaint. 

GODFREY L. MUNTER 
CONFER G BAILEY 

Attorneys for Appellant. 


12 Designation of Record. 

Filed May 19 1937 


********** 

The Clerk will please include in the transcript on appeal 
the following: 

1. The bill of complaint. 

2. All exhibits to the bill of complaint. 

3. The rule to show cause issued on February 12, 1937. 

4. Defendant’s motion to dismiss the bill and quash rule, 
with points and authorities cited. 

5. Memorandum of Court of March 31, 1937, denying 
motion to dismiss bill and discharging the rule. 

6. Order of April 15,1937, with memorandum of exception. 

7. The assignment of errors. 

8. This designation of record. 

GODFREY L. MUNTER 
CONFER G. BAILEY 

Attorneys for Appellant. 
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13 District Court of the United States for the j 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 12, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 63667 in Equity, 
wherein Betty Sue.Rosenberger, a minor, by her next friend, 
Evelyn R. Johnson, formerly Evelyn R. Rosenberger, is 
Plaintiff and Raymond J. Rosenberger is Defendant, as 
the same remains upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 22d day of May, 1937. j 

CHARLES E STEWART' 
(Seal) Cleric. j 

By CHAS B COFLIN, j 
Assistant Clerk. 

Endorsed on Cover: No. 6980. Raymond J. Ros£nber- 
ger, Appellant, vs. Betty Sue Rosenberger. United States 
Court of Appeals for the District of Columbia File$ Jun 
1-1937 Moncure Burke, Clerk 
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United States Court of Appeals for 
the District of Columbia. 

I 

i 

APRIL TERM, 1937. 


No. 6980. 

I 

| 

I 

RAYMOND J. ROSENBERGER, j 
Appellant, 


BETTY SUE ROSENBERGER, AN INFANT, ETC., 

Appellee. 


BRIEF ON BEHALF OF APPELLANT. 

I 


L STATEMENT OF THE CASE. 

j 

This appeal is before the Court on a special appeal 
allowed on May 10, 1937 (R. 9), from an order of the 
District Court of the United States for the District bf 
Columbia overruling a Motion to Dismiss the Bill of 
Complaint. 
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II. QUESTION OF LAW INVOLVED. 

The principal question involved is whether the Dis¬ 
trict Court of the United States for the District of 
Columbia has jurisdiction to entertain an equity suit 
brought by a five-year-old child against her father, 
the appellant here, for the sole purpose of securing a 
larger monthly allowance for her support than was 
awarded by a Court of competent jurisdiction of North 
Carolina, when it affirmatively appears: 

1. That the North Carolina Court, fixing the allow¬ 
ance, had specifically reserved jurisdiction for all fur¬ 
ther orders. 

2. That the infant was not in the District of Colum¬ 
bia when the suit was filed nor at any time before or 
since. 

3. That the father has fully and promptly complied 
with the orders of the North Carolina Court and is not 
in default thereunder. 

4. That the father of the child was legally divorced 
from the mother of the child, who has since said di¬ 
vorce also remarried. 

5. That the suit is not brought by a guardian or with 
any authority of Court, but is directly brought by the 
infant against the father. 

j 

Another question presented is whether under the 
Rules of the District Court of the United States for the 
District of Columbia a defendant in that Court can be 
compelled by a Rule to Show Cause, which seeks per¬ 
manent relief, and not relief pendente life, to file an 
answer to the merits and thus be deprived of a trial in 
open Court. 


I 

i 





ni. THE FACTS AND PROCEEDINGS BELOW- 

I 

The facts and proceedings below are relatively sim¬ 
ple and undisputed. The appellant’s five-year-old 
daughter filed suit in the Court below in her own name 
(by her next friend), against her father, the appellant 
here, alleging in substance that on the 20th day of 
February, 1934, her father was ordered to pay into the 
Office of the Clerk of the Superior Court of Buncoifnbe 
County, State of North Carolina, for the use and bene¬ 
fit of the said daughter, the sum of Twenty-five Dollars 
($25.00) per month, and that the father had made such 
payments since the date of the order (R. 2). She avers 
‘ 4 that her legal domicile always has been in the Cfity 
of Montreat, State of North Carolina, where she and 
her mother now reside” (R. 2). The child then alleges 
that her necessities of life have since increased and that 
the sum of Twenty-five Dollars ($25.00) per mopth 
($6.25 a week) has become inadequate. She also al¬ 
leges in her bill that since the date of the said order 
her father’s income has largely increased and that it is 
therefore his duty to pay more money for her support. 
Among other claims, she wants Two Dollars ($2.00)1 a 
month for the rental of a piano (R. 2). The special 
attention of the Court is directed to the caption of the 
bill, as follows: 4 ‘BETTY SUE ROSENBERGER,; a 
minor, by her next friend, EVELYN R. JOHNSON, 
formerly Evelyn R. Rosenberger, Asheville, North 
Carolina, Plaintiff” (R. 1). 

Attached to the Bill of Complaint is a copy of the 
order of the Superior Court of Buncombe County, 
dated February 20,1934 (R. 4). In substance, it pro¬ 
vides that the father pay into the Registry of th^,t 
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Court, commencing with the 17th day of February, 
1934, the sum of Six Dollars and Twenty-five Cents 
($6.25) a week, and to 4 ‘continue until the further or¬ 
ders of this Court.” After providing for the payment 
of counsel fees the Court provides, “This cause is re¬ 
tained for further orders” (R. 4). 

On the same day the bill was filed in the lower Court, 
one of the Justices thereof issued a Rule to Show 
Cause (R. 6), requiring the father to show cause why 
he should not be required to pay a reasonable sum to 
the plaintiff for her support as his minor child. The 
attention of the Court is invited to the fact that this 
rule is not limited to a prayer for relief pendente lite, 
but covers the bill on its merits. 

To these pleadings the appellant here filed his Mo¬ 
tion to Dismiss the Bill and Quash the Rule (R. 7), in 
substance challenging the jurisdiction of the Court be- 
low~ and challenging its right to make any orders what¬ 
ever in the premises, and attacking the procedure, as 
more fully appears from the six several grounds of the 
Motion. 

The Court, after hearing, overruled this motion and 
the father excepted in open Court (R. 9). 

i 

IV. THE LAW AND ARGUMENT. 

1. Another Court Has Jurisdiction. 

From the Bill of Complaint, and the facts set out, it 
affirmatively appears that the Superior Court of Bun¬ 
combe County, N. C., has now and always has had the 
jurisdiction of the parties and the jurisdiction of the 
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subject matter before it. In its order requiring the 
father to support his daughter, that Court expressly 
said, “This cause is retained for further orders”, 
and it is respectfully submitted that since the infant 
is not in the District of Columbia, and never has been 
here, the local Courts have no jurisdiction to interfere 
with the North Carolina proceedings. 


In effect the only object of the proceedings inj the 
local Court is to modify the decree of the North Caro¬ 
lina Court. Since there is no question of custody 
involved and no question of divorce, and no question 
of habeas corpus, it is respectfully submitted that' the 
lower Court has no jurisdiction. 


The case of Burrows v. Burrows , 64 App. D. C. 392, 
is exactly in point. There Your Honors said: 


“ There is, therefore, no claim that anything hew 
affecting the question of the custody of the child 
has transpired between the rendition of the North 
Carolina decree and the institution of the proceed¬ 
ings in this District. Consequently, if that decree 
is still in force, the action of the court below (dis¬ 
missing the bill) was correct. * * * The cburt 
(North Carolina), therefore, irrespective of ithe 
action of Mr. Burrows in dismissing his original 
bill, retains jurisdiction of the parties and the Sub¬ 
ject matter/’ Citing Sunfloiver Oil Company v. 
Wilson, 142 U. S. 313. j 

Where a Court of competent jurisdiction has made 
an order, after hearing, for the reasonable support of 
a child, and such order has been obeyed promptly,! as 

i 

here, another Court will not disturb such order. 

The rule is concisely stated in 31 Corpus Juris 980, 
as follows: 


i 

I 


i 

I 
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“The courts of the State wherein the child le¬ 
gally resides should determine conflicting claims 
as to custody and the courts of another State are 
without power in the premises and cannot obtain 
jurisdiction for such purpose orer persons tem¬ 
porarily within the State .’ 7 

If Courts cannot interfere in matters of custody, it 
stands to reason that Courts should not interfere w T hen 
much less is involved, namely, the matter of support. 

Furthermore, Section 5039 of the statutes of the 
State of North Carolina gives the Courts of that State 
exclusive jurisdiction over children under 16 years of 
age who are destitute, homeless, or abandoned. 

There is, therefore, no doubt that under the laws of 
North Carolina the Superior Court of Buncombe 
County had jurisdiction of the subject matter and 
jurisdiction of the parties when it made the order, 
after hearing, in February, 1934. The above cited 
statute, as well as the decree of the Court specifically 
provides that the jurisdiction is retained. The child 
is only five years of age and the North Carolina Courts 
still have jurisdiction over her, especially in view of 
the averment in her bill below, that she was at the time 
of the filing thereof a resident of North Carolina. 

Where a Court has assumed jurisdiction of the sub¬ 
ject matter and the parties it has a right to decide every 
j question before it and its judgment is binding upon 
every other Court. This has been the law ever since 
Elliott v. Peirsol, 1 Pet. 328, where the Supreme Court 
of the United States said: 

Where a court has jurisdiction, it has a right to 
decide every question which occurs in the cause; 









I 
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and whether Its decision be correct or otherwise, 
its judgment until reversed, is regarded as binding 
in every other court.” 

i 

A more recent case is that of Michigan Trust &om~ 
■gang v. Ferry, 228 U. S. 346, where the Court said: j 

4 4 It is a strong thing for another tribunal to say 
that the local court did not know its own business 
under its own laws. Even if no statute or decision 
of the Supreme Court of the State is produced, 
the probability is that the local procedure follows 
the traditions of the place. ” j 

The District Court of the United States for the Dis¬ 
trict of Columbia was bound to assume that the State 
Courts of North Carolina acted deliberately and that 
the decision of February 20, 1934, embodied its ;de- 
liberate judgment. In Floyd v. Hayes, 225 Fed, 262, 

265, the Court laid down the rule as follows: j 

i 

“All federal courts are bound to assume that 
when the question arose in the state court it Was 
thoroughly considered by that tribunal and tjiat 
the decision rendered embodied its deliberate 
judgment.” 

I 

In Carson v. Dunham, 149 Mass. 52, 20 N. E. 312, 
the Court said: 

i 

“As we have said, the general rule of comity!is 
that the court first acquiring jurisdiction shall Re¬ 
tain it. In our judgment it would be indefensible 
for the courts of this commonwealth to restrain 
the prosecution of a suit pending in the court of a 
sister state, when it has jurisdiction of the subject 
matter and of the parties, upon the ground th£t 


i 
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the decision of that court mav differ from our own 

* 

opinion, or from the decisions of other courts of 
equal authority.’’ 

The facts in the present case fall squarely within 
the well-settled general principles hereinbefore re¬ 
ferred to. It follows that the lower Court should not 
have assumed jurisdiction. 

2. Moneys Are Payable Into Registry of North Carolina 

Court. 

i 

The North Carolina Court specifically ordered that 
the moneys for the support of the child should be paid 
to the Clerk of the Court. The Bill of Complaint shows 
that these payments have been made by the father. 
Since the Clerk of the North Carolina Court has made 
no complaint and the order there has not been amended, 
it stands to reason that if the father should discon¬ 
tinue such payments into the Registry of the Court 
he would be in contempt of that Court. 

There is no reason why the child and her mother, 
being both residents of North Carolina, cannot invoke 
the aid of that Court and seek an increased allowance. 
It should not be the policy of the Courts or the law to 
allow the filing of suits against Government officials, 
such as the Bill of Complaint shows the father to be, 
wherever they may be located, if it appears that an¬ 
other Court has jurisdiction of the parties and the sub¬ 
ject matter and has made an order which is being 
obeyed. This amounts to harassment and persecution 
and leads to no good object, especially in view of the 
fact, as in the instant case, that the child is not now 
and never has been in the District of Columbia. 






i 


i 

i 


Allowances for the support of children arc usually 
based upon their necessities and circumstances and 
their station in life. One might well ask how a Court 
here can act upon a request for an increased allowance 
for a child in Buncombe County, North Carolina, jwhen 
there is nothing before the Court here as to the necessi¬ 
ties and manner of life of the child in Buncombe 
County. 


3. A Child Has No Right to Sue a Father for Support. 

It has at all times been the policy of the law to dis¬ 
courage suits between children and their parents. 

Such suits for support have been especially condemned. 

| 

“A minor child has no direct right of action in 
equity against its parent to compel the perform¬ 
ance of the latter’s duty in respect of maintenance 
and education.” 46 C. J. 1271. j 

i 

“The repose of families and best interests of 
society forbid any such action (for maintenance). 
If the Chancellor can fix in advance the amount 
of support each dissatisfied child must receive, 
then is parental authority superseded by judicial 
fiat, parental discipline swept away by self- 
assertion and disobedience on the part of children, 
and the integrity of the home, the cornerstone of 
societv, is undermined.” Raidings v. Rawlings, 
121 Miss. 140,154. 

i 

The reasons why the law does not permit suits by 
children against their parents are very fully and clearly 
set out in Rein gold v. Reingold, 64 W. L. R. 29. {And 
while that case involved a tort action, yet the reasons 


i 
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and the authorities reviewed are of particular applica¬ 
bility here. Among other things the Court there said: 

“In youth the currents of life are prodigal in 
their racing course, and we should be slow to en¬ 
courage or to permit a minor, in the household of 
its parent, unemancipated and who has not yet ar¬ 
rived at the age of discretion, acting only upon the 
advice of a 4 next friend', to run the risk of losing 
a priceless birthright and a rich inheritance in an 
effort to gain for the moment a mere mess of pot¬ 
tage, or a few pieces of silver." 

The most recent case exactly like the case at bar 
here is that of Raidings v. Rawlings , 121 Miss. 140, 
above cited, decided by the Supreme Court of Missis¬ 
sippi in the year 1919. In that case the Court reviews 
all the decisions and gives the reasons why a child 
should not be allowed to sue her father for mainte¬ 
nance. 

In that case the man was charged with actually 
abandoning six children. On page 152 the Court makes 
the following statement of the law: 

“No Court of Chancery in England ever made 
an order requiring a father, however wealthy, to 
set apart out of his own estate a fund for the 
maintenance and education of his infant child, or 
even to provide sustenance for such child. The 
common law of England has, from the earliest 
times, left this duty to the natural feelings of the 
parents, and experience has shown that the confi¬ 
dence has not in general been misplaced." 

After calling attention to the fact that the father’s 
liability may be enforced where there might be a spe- 






cific statute or, as is usually done, by suits of third 
parties who have furnished necessaries to abandoned 
children, the Court goes on to say as follows: 

| 

“We are not justified in enlarging the jurisdic¬ 
tion of Chancery beyond that indicated by the 
statutes (there is no such statute here), and in 
opening the door of the courts to any unruly or 
disobedient child who may complain at either the 
amount or kind of support and maintenance pro¬ 
vided by the father.” | 

The case of Ailing v. Ailing, 52 New Jersey Equity 
92, is cited with approval in the following language: 

“A Court of Chancery has no jurisdiction to 
compel a parent to support an infant child.” 

I 

Another interesting case exactly in point is Worth¬ 
ington v. Worthington, 212 Mo. App. 216, decided by 
the Court of Appeals of Missouri in 1923. In that case 
six deserted children, through their guardian, sued 
their father, alleging that he had an income between 
$350.00 and $500.00 a month. The children asked that 
the father be required to pay the guardian a reason¬ 
able sum each month for the support and maintenance 
of the suit, and upon final hearing a reasonable sum 
for the support and maintenance of the children be 
awarded her. The defendant demurred to the petition 
and the Court sustained such demurrer. The Cpurt 
of Appeals affirmed the lower Court and held: 

i 

“No instance is found in the books where shch 
an action as the present has been maintained, 
either at law or in equity. 


i 
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“Our conclusion is that the father’s duty to sup¬ 
port the minor children is not only a moral but 
legal duty, but that the statute does not prescribe 
or provide for this particular form of remedy, and 
that the minor children cannot maintain this direct 
action against their father, compelling a Court of 
Chancery to make a specific allowance in advance 
for their support and maintenance.” 


In the recent case of Sikes v. Sikes, 158 G-a. 407 
(1923), the Supreme Court of Georgia said: 

“But we are of opinion that the Court erred in 
granting this judgment for the payment of ali¬ 
mony. "\Ye know of no provision in the law of this 
State allowing a minor child, though the mother 
is dead, to sue for alimonv.” 

7 V 


4. The Rule to Show Cause Is too Comprehensive. 

The attention of the Court is also invited to the Rule 
to Show Cause which, in effect, makes it necessary for 
the father to answer the bill on its merits for all time. 
It is not a Rule to Show Cause for relief pendente lite, 
but covers the whole merits of the controversv. In 
other words, if the father has to answer a rule of this 
kind, and the Court makes its decision, based on the 
Bill of Complaint and the Answer to the Rule, the 
father is thus deprived of a hearing' in open Court. 

In Gurney v. Dutch Baker Boy, Eq. No. 62,242, 64 
W. L. R. 829, the lower Court discharged such a rule 
for the reasons herein stated. A defendant cannot be 
deprived of a trial in open Court by such a rule. 






I 


5. No Dereliction Charged to Father. 

i 

i 

I 

The Bill of Complaint should have been dismissed, 
if for no other reason than its failure to charge the 
father with any dereliction of duty. The bill ayers 
that the necessities of the child have increased and 
that the capacities of the father to pay have increased, 
but there is no allegation anywhere in the bill that any 
demand was ever made upon the father by anyone to 
pay more than the amount ordered by the North Caro¬ 
lina Court, nor is there any allegation, and there can 
be none, that he ever refused any such demand. The 
filing of such suits, under such circumstances, against 
Government officials, at the seat of the Government, 
should not be tolerated by the Courts, and such suits 
should be thrown out on general principles. 


V. AUTHORITIES RELIED ON BY RESPONDENT NOT 

IN POINT. 

1 

At the hearing below counsel for respondent urged, 
in opposition to petitioner’s motion to dismiss the bill 
and quash the rule, the case of Heavrin v. Spicer, 49 
App. D. C. 337. This was a habeas corpus proceeding, 
brought by a mother to regain custody of a fourteen- 
year-old girl. The mother was here, the child was 
here, and the father was here. No question of mainte¬ 
nance was involved, and consequently the case has 
nothing to do with the issues herein involved. 

Another case relied upon was W edderburn v. Wed¬ 
derburn, 46 App. D. C. 149. In that case, the father, 


i 

i 


• i 
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mother and child were likewise all in the District of 
Columbia, and it shows that the mother filed a suit in 
the District of Columbia for the support of the child 
before any divorce proceedings had been instituted 
anywhere. In such case it is clear that the Court has 
jurisdiction and, having thus secured jurisdiction, the 
Court has, of course, the power to make future orders 
regardless of intervening divorces. The point is that 
all parties and the child were before the Court here 
and no other tribunal had obtained previous jurisdic¬ 
tion. 

It is respectfully submitted that neither one of these 
cases in any wise negative the contention of the peti¬ 
tioner here. They have no applicability to the issues 
involved. Neither is the maintenance statute, Sec. 980 
of Code, applicable because the father and mother of 
the child are divorced. Rapeer v. Colpoys, 64 W. L. K. 
874. 


VL CONCLUSION. 

As hereinbefore pointed out, the proceeding below 
involves no question of custody, divorce, or habeas 
corpus. The only object of the suit is to modify, in 
effect, a valid, subsisting decree of the North Carolina 
Court, having full jurisdiction of the subject matter 
and the parties. Suit is filed by a divorced wife on 
behalf of a five-year-old child without any legal justi¬ 
fication or basis. 

It is respectfully submitted that the order of the 
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lower Court should be reversed and that the child’s 
bill should be dismissed. 

| 

Respectfully submitted, 

I 

GODFREY L. MUNTER, 

Attorney for Appellant. 

CONFER G. BAILEY, 

RAYMOND J. NOLAN, j 

Of Counsel. 
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IN THE 


United States Court of Appeals for the 
District of Columbia 


April Term, 1937. 


No. 6980. 

Special Calendar 


RAYMOND J. ROSENBERGER, 

APPELLANT, 

VS. 

BETTY SUE ROSENBERGER, an infant, etj?., 

APPELLEE. 


BRIEF ON BEHALF OF APPELLEE. I 

i 


The Facts. 

This is a special appeal from an order of the United 
States District Court for the District of Columbia, 
overruling a Motion to Dismiss the Bill of Complaint 
and Quash the Rule to Show Cause. 

Your Honors will note from page 10 of the record 
that the assignments of error are four in number; the 
first, second and fourth relating to the Court’s alleged 
error in overruling appellant’s motion to dismiss the 
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bill of complaint and quash the rule to show cause, 
and passing the order of April 15, 1937, overruling 
motion to dismiss. The third assignment of error is 
upon the alleged theory that the court lacked jurisdic¬ 
tion of the subject matter and erred in requiring de¬ 
fendant to answer the Bill of Complaint. 

The question involved is whether a husband divorced 
in North Carolina from his wife may be compelled in 
this District, where he now resides, to contribute to the 
support of their infant child by a suit in equity against 
him bv the infant, bv the mother as next friend. 

Appellee maintains that this court has fully decided 
this question in a number of well reasoned cases. 

Law and Argument. 

Wedderburn v . Wedderburn , 46 App. D. C. 148 in an 
opinion by Mr. Justice Robb clearly settled the issues 
here involved. 

In the Wedderburn case, a decree in the Supreme 
Court of the District of Columbia, adjudging appellant 
Alexander Wedderburn in contempt for failing and 
neglecting tq carry out an order for payments of main¬ 
tenance and support of his infant daughter, and in¬ 
creasing the amount of maintenance, was appealed to 
this court. The facts as stated in the opinion were 
that Mrs. Wedderburn tiled a petition in equity in May, 
1909, praying that Mr. Wedderburn be required to con¬ 
tribute to the support of the child. In his answer the 
husband set forth that the custody of the child had 
theretofore been awarded the wife, and that he had in¬ 
stituted a suit for divorce in Virginia. In 1909 the 
Court, upon petition and answer, entered a decree di- 
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recting Mr. Wedderburn to pay $10 per month. Mr. 
Wedderburn, after several years, discontinued pay¬ 
ment of the allowance. Thereupon in 1914, as the next 
friend of the child , Mrs. Wedderburn filed a petition 
setting forth in detail all the pertinent facts, including 
those throwing light upon appellant’s ability to com¬ 
ply with said order of court. In his answer to the rule 
to show cause Mr. Wedderburn stated his failurje to 
make payments was because he was not permitted to 
have the custody of the child as directed by the order 
of the court, and in answer to a supplemental petition 
filed Mr. Wedderburn responded that a divorce was 
granted in Virginia in November 1908 which was ipade 
absolute in 1910, and by reason of the divorce the;Su¬ 
preme Court of the District of Columbia had no juris¬ 
diction to make the order of August 4, 1909. The Rec¬ 
ord of the divorce proceeding was made a part of the 
answer. 

i 

The Court considered all cases relating to the sub¬ 
ject and decided that: 

“ Appellant, in the circumstances, was bound! at 
least to contribute toward the support of his child 
(cases cited). In the latter case (Dunbar v. Dun¬ 
bar, 190 U. S. 340, 351, 47 L. Ed. 1084, 1092) the 
husband had divorced his wife on the ground of 
desertion, but in the decree of the court the wife 
was permitted to retain the custody of the chil¬ 
dren, the husband entering into an agreement! to 
contribute toward their support. The court said 
(p. 351): ‘The contract to contribute a certain 
sum yearly for the support of each child during 
his minority was simply a contract to do that 
which the law obliged him to do; that is to suppbrt 
his minor children. The contract was a recogni¬ 
tion of such liability on his part.’ ” 




4 


The Court said further: 

“Here there has been no attempt on the part of 
the wife to obtain alimony. She is merely under¬ 
taking, as the next friend of the child , to invoke 
the aid of a court of equity in an effort to compel 
the father to fulfill an obligation which the law im¬ 
poses upon him.” 

And again: 

“No good reason is perceived why a court of 
equity having jurisdiction of the parties and the 
general subject-matter should not afford com¬ 
plete relief. Unless such authority is exercised 
bv the chancellor, the onlv wav in which the obli- 
gations of this father toward his child may be en¬ 
forced will be a suit at law, where the rules are 
rigid and inflexible, where little consideration may 
be given to the surrounding circumstances of the 
parties, and where necessarily one suit must fol¬ 
low another. We think it quite apparent that the 
relief afforded by equity will be much more com¬ 
prehensive, satisfactory, and just than would be 
possible in a law court. And there is authority 
for the exercise of such jurisdiction.” (citing 
cases.) 

! 

Appellee cites this case at length because she feels 
that here the Court of Appeals has dealt with and de¬ 
cided fullv the issues in the instant case. The two 
•» 

cases are so nearly analogous that the Wedderburn 
case is clear authority for the action of appellee. In 
both cases custody had previously been settled in a 
suit between the parents and was not in issue. In both 
cases the parents had been previously divorced in an¬ 
other jurisdiction before the suit was filed by the 
mother, as next friend of the infant, and this foreign 
divorce decree w§£_offered as a defense. There was no 
attempt in either case to obtainalimony, merely an un¬ 
dertaking, as the next friend of the child, to invoke the 
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aid of a court of equity to compel the father to fulfill 
the obligation to contribute reasonable4upport for his 
minor child. / 

The Wedderburn case sustained jftie decision in Slack 
v. Perrine, 9 App. D. C. 128, oiyrhe proposition that, 
“the question of the custody di a minor child, once 
properly and finally adjudicated, whether in a habeas 
corpus proceeding or otherwise, is settled for all time, 
unless there be an appeal * r * A subsequent writ may 
be awarded, but upon the subsequent hearing evidence 
will not be heard which goes back of the previous ad¬ 
judication.” 

\ 

Further the Court cites the above case as declaring 
that a court of equity always has jurisdiction over the 
custody of children, and states that such jurisdiction 
includes the rights of the child to obtain proper sup¬ 
port from the father. 

I 

Mr. Justice Shepard, delivering the opinion of the 
court in Slack v. Perrine, supra, stated : 

“In so far as the infants themselves are con¬ 
cerned, the right of the mother to their permanent 
custody and control has not been settled by that 
decree. Their (the infants’) rights cannot be con¬ 
cluded or prejudiced by it. Their welfare i§ a 
matter of paramount consideration at all tiriies 
and under all circumstances. Courts of competent 
jurisdiction will always extend their arms to pro¬ 
tect infants from injury and contamination, to the 
extent, when necessary of taking them from j;he 
custody of guardian or parent.” 

i 

This language is broad enough to include questions 
of maintenance as well as custody. 
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That the decree in North Carolina is not binding up¬ 
on the matter of support for the child is clearly settled 
in the case of Heavrin v. Spicer, 49 App. D. C. 337. 
The facts were that the appellee secured a divorce a 
vinculo matrimonii from her husband in Maryland in 
1916 and custody of the onlv child was awarded the 
appellee who is mother of respondent. The father 
made provisions for the child’s support and education. 
The respondent married in the meantime one Roy R. 
Heavrin who lived in Washington, and with consent 
of the grandmother brought the child to Washington 
on the promise to keep her no longer than 3 weeks. She 
broke this promise and appellee sued out a writ of 
habeas corpus to regain possession of the child. 

Mr. Chief Justice Smyth delivered the opinion of 
the Court saying: 

“Petitioner relies upon the Maryland decree 

for her right to regain possession of the child, and 

urges that the courts of this District are bound 

bv it under the full faith and credit clause of the 
* 

Constitution (Article 4 Sec. 1). The respondent 
answers by saying that while that decree is bind¬ 
ing as to all matters adjudged, or which might 
. have been adjudged, by it, it does not bar the 
courts of this District'from investigating things 
which have transpired since affecting the welfare 
of the child , and from changing, if necessary, be¬ 
cause of those things, the child’s custody. 

“We think this position is supported by the 
great weight of authority. The judgment of a 
court touching the custody of a minor child in a 
divorce suit is ordinarily not res judicata either 
in the same court or that of a foreign jurisdiction, 
except as to facts before the court at the time of 
judgment.” (cases cited.) 

The court after reviewing the law and declaring that 
the Maryland decree was binding so long as the cir- 
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cumstances were unchanged, decided that there whs a 
material change in the facts and therefore the equity 
court in the District of Columbia had jurisdiction, j 

i 

Appellant places great reliance on the argument that 
since the Superior Court of Buncombe County, North 
Carolina granted the divorce and had jurisdiction over 
the husband and wife, the Courts in the District of 
Columbia have no jurisdiction. Several cases |are 
cited supporting the general rule as laid dowii in 
Elliott v . Peirsol, 1 Pet. 328, and quoted in appellant’s 
brief as follows: j * 

“ Where a court has jurisdiction, it has a right f 
to decide every question which occurs in the capse; s 
and whether its decision be correct or otherwise, l 
its judgment until reversed, is regarded as bind- r 
ing in every other court.” I 

Appellee agrees that this is a correct statement of I 
the general rule, but points out that there is a well! 
settled exception to the rule which is alluded to in 
the very paragraph quoted in appellant’s brief from 
the only District of Columbia case cited in support 
of this general proposition of law. Appellant claim¬ 
ing this case to be exactly in point, quotes from the 
decision of Burroughs v. Burroughs, 64 App. D. C. &92, 
as follows: 

“There is, therefore, no claim that anything new 
effecting the question of the custody of the child 
has transpired between the rendition of the A. C. 
decree and the institution of the proceedingk in 
this District.” 

The Court dismissed the bill only after ascertaining 
that there was no change in the circumstances since 
the rendition of the N. C. decree, which would give the 

I 

I 

i 

i 

i 
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court jurisdiction under the exception to the rule as 
laid down by Wedderburn v. Wedderburn, supra, 
Heavrin v. Spicer, supra and other cases. The only 
reasonable inference from the language quoted is that 
the Court would have taken jurisdiction had there been 
a change in the circumstances since the N. C. decree. 

We direct the Court’s special attention to the change 
in circumstances since the rendition of the North Car¬ 
olina decree in the instant case. The father has moved 
from the state of North Carolina to the District of 
Columbia; the child is three and a half years older 
and now attending school, making her expenses con¬ 
siderably greater than in 1934; the father’s income in 
February, 1934, wdien the North Carolina Court issued 
its decree for maintenance was one hundred and 
twenty dollars per month, but has increased to $600.00 
per month at this time, exactly five times greater than 
in 1934. 

Appellant wholly ignores the established exception 
to the general rule, namely, that changing circum¬ 
stances since the adjudication in a foreign tribunal 
presents a new problem wdiich has not been adjudi¬ 
cated upon in the other jurisdiction, and therefore the 
Court in taking jurisdiction in no wise reflects upon 
the prior decision or violates the “full faith and 
credit” clause in the Constitution of the United States. 
Appellant lightly passes over the decisions on this 
point on page 13 of his brief by arguing in one para¬ 
graph that the case of Heavrin v. Spicer, supra, is not 
in point since that case was a habeas corpus proceed¬ 
ing and “the mother was here, the child was here, and 
the father was here;” and stating that no question of 
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maintenance was involved. As sole authority foif the 
proposition that the child need have legal residence in 
this jurisdiction to bring suit, appellant cites a short 
paragraph from Corpus Juris, and wholly overlooks 
the fact that in Heavrin v. Spicer, the legal residence 
of the child was in Dorchester County, Md., and the 
child had been brought to the District of Columbia for 
a short visit. The case of Tolman v. Tolman, 1 Apps. 
D. C. 311, 312, is clear authority for an equity suit 
by non-resident wife or child for maintenance when 
the husband is within the jurisdiction of the Court. 
In that case the wife, separated from her husbhnd, 
resided in Boston and filed a bill of complaint inj the 
District of Columbia, where her husband resided,! for 
support. In delivering the opinion of the Court ! the 
Chief Justice said: j 

“It is also objected that, if there be jurisdiction 
in the Court to grant alimony as independent re¬ 
lief, the plaintiff does not show herself to be! en¬ 
titled to maintain this suit against her husband 
residing here, because the parties were married in 
the State of Mass., a nd the plaintiff has continued 
to reside there ever since the mar nape . We are 
clearly of opinion this contention cannot be main¬ 
tained. * * * This is not an application for a di¬ 
vorce, but for maintenance, founded upon the Con¬ 
tinued relation of husband and wife, and to Con¬ 
tinue so long as the husband may think propef to 
live separate from his wife, and refuse or neglect 
to discharge his marital obligations. The husband 
resides here, and is therefore subject to the jur¬ 
isdiction of the Court.” j 

Surely the necessity of allowing an infant, incaphble 
of support, to enter the jurisdiction where the father 
resides for the purpose of enforcing the obligations 


i 


1 

i 
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owing it by the father is just as great, if not greater, 
as the necessitv in the case of a wife. 

On page 8 of his brief, appellant states that the 
child has never been in the District of Columbia. The 

i 

record drives no foundation for this statement. The 
very fact that the infant^filed suit in the District of 
Columbia brings it within and subject to the jurisdic¬ 
tion of the Court for the purposes of this suit. Phy¬ 
sical residence in the District of Columbia is not 
hiecessarv. 

•r 

The fact that Heavrin v. Spicer, supra , arose as a 
habeas corpus proceeding does not render the Court's 
opinions on matters of substantive law inoperative, in¬ 
effective and without weight in any other case not a 
habeas corpus proceeding with similar questions which 
properly come within the jurisdiction of the Court. 
The language of Slack v. Perrinc, supra , an habeas 
corpus proceeding, states that the question of a child's 
welfare once adjudicated may be reopened at any 
time if new circumstances occur, otherwise, not. 

The argument of appellant on page 9 of his brief 
that the Court in this jurisdiction is incapable of 
acting upon the request for increased allowance be¬ 
cause, “ there is nothing before the Court here as to 
the necessities and manner of life of the child” is 
worthy of scant attention, for the allegations of the 
Bill of Complaint completely outline the needs of the 
child. The Trial Court will of course require a suffi¬ 
cient showing of facts, and upon such showing being 
made, it will be the Court's duty to enter a decree for 
reasonable maintenance. 
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Appellant’s motion is entitled (7-R), “Motion to Dis¬ 
miss and Quash Rule,” but the Motion is directed to 

i 

the merits of the Bill of Complaint, with the objection 
to the Rule to Show Cause tagged on, on the grounds 
“it was improvidentlv issued.” Appellee contends 
that the authorities already cited squarely meet appel¬ 
lant’s objections to the Bill of Complaint, and thte at¬ 
tack upon the rule being joined with the Motion to Dis¬ 
miss Bill, is consequently irrelevant. The Court’s at- 
tention is directed to the objection of appellant that 

# i 

the Rule to Show Cause is too comprehensive. (Ap¬ 
pellant’s brief P. 2.) On the contrary the Court will 
note upon examination of the Rule (R-6), that it 
merely requires the defendant to Show Cause “why he 
should not be required to pay a reasonable sum tp the 
plaintiff for her support as his minor child.” This 
is not a comprehensive requirement, but a very re¬ 
strictive requirement for an emergency purpose, and 
it is not necessary to cite cases to this Court to explain 
this use of the Rule which has been the practice in 
this jurisdiction for generations. An examination of 
the authority depended upon by appellant Gurney v. 
Dutch Baker Boy , 64 W. L. R. 829, shows that it is dis¬ 
tinguishable in every material respect from the case 
in bar, and no authority for dismissing the Bill or 
Quashing the Rule. The Rule in no sense deprives; ap- ' 
pellant of a hearing in open Court but serves the pur¬ 
pose of expediting such hearing . 

The appellant says that there has been no demand 
made for an increased allowance and therefore £ucli 
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suits, “against Government officials, at the seat ofj the 
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Government, should not be tolerated by the Courts, 
and such suits should he thrown out on general prin¬ 
ciples.” (Brief p. 13.) To this argument, which has 
no legal authority cited in its support, appellee says 
that no demand was necessary but that if so the Bill 
itself is sufficient demand and notice to appellant of 
the increase in the child’s needs. Government officials 
owe their minor children the same duty that other 
fathers owe, and if they perchance reside at the seat of 
the Government, suit may he properly brought against 
them there. Heavrin v. Spicer y supra. The Chancellor 
is more willing to extend his arms to protect the wel¬ 
fare of the innocent child than to protect Government 
officials from the inconvenience of suits. 

The case of Rapeer v. Colpoys, 66 App. D. C., 216, 
referred to by appellant on page 6 of \Jiis brief, in no 
way affects the rights of appellee in this suit and the 
Court so declares in its opinion (p. 219) in the follow¬ 
ing language: 

“And we do not say that Section 75 operates 
as a limitation upon the power of the Supreme 
Court of the District of Columbia to issue a main¬ 
tenance order against a divorced father for the 
support of his children. ’ ’ 

In summing up appellee’s contentions as supported 
by the law of this jurisdiction, we desire to make clear 
that appellee makes no claim that the decree of the 
North Carolina Court was not a full and proper ad¬ 
judication of the facts and questions before it, or that 
the North Carolina Courts could not increase the main¬ 
tenance of the child. We merely assert that new cir¬ 
cumstances have arisen that give Courts of the Dis- 
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trict of Columbia the right to assume jurisdiction in 
the instant case, and award the child, if the facts 
proven are sufficient to satisfy the Trial Courts a 
reasonable maintenance in view of these new circum¬ 
stances. 

The welfare of the child cannot be prejudiced by any 
suit between the parents, and the remarriage of fhe 
mother is not a valid or reasonable excuse for the 
father’s evasion of his obligation to his own child, as 
suggested on page 2 of appellant’s brief. 

Respectfully submitted, 

ROBERT H. McNEILL, 
BRADFORD ROSS, } 
Attorneys for Appellee. 
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